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The City of Roseville (Roseville) operates three munici pal
utilities that provide, respectively, water, sewer, and refuse
collection services. Roseville inposes an “in-lieu franchise

fee” (in-lieu fee) of 4 percent on each of the utilities’ annual



budgets; this fee is paid by the utility ratepayers and
transferred to Roseville s general fund.

Thi s appeal presents us with two principal questions:
whet her Proposition 218--a descendant of Proposition 13 that
covers | ocal governnent fees and charges--applies to Roseville's
in-lieu fee; and, if so, whether the in-lieu fee violates
Proposition 218. W answer yes to both questions and affirmthe
j udgnent .

BACKGROUND

Private utilities pay public authorities “franchise fees”
to use governnment |and such as streets, or for rights-of-way to
provide utility service.l Roseville simlarly inposes the in-
lieu fee on its nunicipal utilities; “in-lieu” is the term of
choice since the utilities are not private entities.

The accounting for Roseville’'s nmunicipal utilities is
mai ntained in enterprise accounts that are separate from
Roseville’s general fund. The in-lieu fee was conceived in
1968, and has existed in various fornms since then. The in-lieu
fee at issue here began in 1992, when Roseville began
transferring fromthe utilities’ enterprise accounts to its
general fund a fee of 4 percent of the utilities annual
budget s.

The Howard Jarvis Taxpayers Association, together with

two ot her groups and two individual ratepayers (collectively

1 Santa Barbara County Taxpayer Assn. v. Board of Supervisors
(1989) 209 Cal . App. 3d 940, 949 (Santa Barbara Taxpayers Assn.).

-2-



referred to as plaintiffs), sued Roseville over the in-lieu fee.
Plaintiffs sought declaratory relief, injunctive relief, and a
wit of mandate; they clained the in-lieu fee violated
Proposition 218 by inposing a fee for a property-rel ated service
that was not tied properly to the cost of providing that
service. Plaintiffs initially had al so sought a refund, but
t hey abandoned that claim
Prelimnarily, Roseville argues that plaintiffs failed to
exhaust their admnistrative renedies, and that the trial court
| acked jurisdiction to entertain a suit in equity because the
plaintiffs had the adequate | egal renedy of a refund. Simlar
to the situation presented in the recent high court decision in
Agnew v. State Board of Equalization, however, the |egal
validity of the in-lieu fee is a question properly raised
t hrough an action seeking declaratory, injunctive and nmandate
relief; to the extent the conplaint seeks a judicial
determ nation of the legal validity of the in-lieu fee, it does
not involve an issue subject to determ nation through the
admi nistrative refund remedy available to plaintiffs.?
Rosevill e sought to counter the plaintiffs’ view of the in-
lieu fee (i.e., as one not tied properly to the cost of
providing the utility service) by characterizing the fee

as conpensation or rent paid to its general fund by each

2 Agnew v. State Bd. of Equalization (1999) 21 Cal.4th 310,
319- 320; see al so Howard Jarvis Taxpayers Assn. v. City of La
Habra (2001) 25 Cal.4th 809, 822, citing Brown v. County of Los
Angeles (1999) 72 Cal.App.4th 665, 670.
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of the municipal utilities for the costs of Roseville' s streets,
all eys and rights-of-way used to provide utility service; or as
a reasonabl e economc return to the general fund which supports
or pays for those streets, alleys and rights-of-way.

Plaintiffs and Roseville filed cross-notions for sunmmary
judgment. Plaintiffs emerged with the judgnent. The trial
court concluded: “Assum ng wthout deciding that [Roseville]
has the right to charge the budgets of the nmunicipal utilities
with the cost of using [Roseville's] rights[-]of[-]way, the in-
lieu franchise fee as presently inposed does not appear to bear
any relationship to the actual cost of maintenance of those
rights[-]Jof[-]way, or the utilities’ proportional share of that
cost.”

W will turn nowto the first issue, whether Proposition
218 applies to the in-lieu fee. W wll weave the pertinent
facts into the fabric of our discussion.

DISCUSSION

1. Proposition 218 Applies to the In-Lieu Fee

I n Novenber 1996, California voters adopted Proposition
218, the “Right to Vote on Taxes Act.”3 In adopting this
measure, the people found and declared “that Proposition 13 was

intended to provide effective tax relief and to require voter

3 See Historical Notes, 2A West's Annotated California
Constitution (2002 Supp.) followng article XIIl C, section 1
page 38; California Constitution, articles XIII Cand Xl D
Apartment Assn. of Los Angeles County, Inc. v. City of Los
Angeles (2001) 24 Cal.4th 830, 835 (Apartment Assn.).
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approval of tax increases. However, |ocal governnents have
subj ected taxpayers to excessive tax, assessnent, fee and charge
i ncreases that not only frustrate the purposes of voter approval
for tax increases, but also threaten the econom c security of
all Californians and the California econony itself. This
measure protects taxpayers by limting the nethods by which
| ocal governnents exact revenue fromtaxpayers wthout their
consent.”4

Proposition 218 added articles XIIl Cand Xl Dto the
California Constitution. Article XIIlI C concerns voter
approval for |ocal governnent general taxes and special taxes.
Article XIlIl D sets forth procedures, requirenments and voter
approval nechanisns for |ocal governnent assessnents, fees and
charges. W are concerned here with article XiIl D
specifically certain provisions concerning fees and char ges.

The relevant article X1l D provisions on fees and charges
are as foll ows:

“Sec. 1. Application. Notw thstanding any other provision
of law, the provisions of this article shall apply to al
fees and charges [with sonme exceptions, npost notably, existing
laws relating to devel opnent fees or charges], whether inposed

pursuant to state statute or |ocal governnment charter authority.

4 Hi storical Notes, 2A West’'s Annotated California Constitution
(2002 supp.) following article XIIl C section 1, page 38.
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“Sec. 2. Definitions. As used in this article: [1]
[ 1]

“(e) ‘Fee’ or ‘charge’ neans any |evy other than an
ad valoremtax, a special tax, or an assessnent, inposed by
an agency upon a parcel or upon a person as an incident of
property ownership, including a user fee or charge for a
property[-]related service. [1] . . . [1]

“(g) ‘Property ownership’ shall be deened to include
tenancies of real property where tenants are directly liable to
pay the assessnent, fee, or charge in question.

“(h) ‘“Property-related service' neans a public
service having a direct relationship to property ownership.

[ 1]
“Sec. 3. Property Taxes, Assessments, Fees and Charges
Limited. [9] . . . [1]

“(b) For purposes of this article, fees for the
provi sion of electrical or gas service shall not be deened
charges or fees inposed as an incident of property ownership.
(... Il

“Sec. 6. Property[ -] Related Fees and Charges.

“(a) Procedures for New or Increased Fees and
Charges. An agency shall follow the procedures pursuant to this
section in inposing or increasing any fee or charge as defined
pursuant to this article [these procedures include notice to
property owners, and a public hearing for proposed new or

increased fees]. [M] . . . [1]



“(b) Requirements for Existing, New or Increased Fees
and Charges. A fee or charge shall not be extended, inposed,
or increased by any agency unless it neets all of the follow ng
requi renents:

“(1) Revenues derived fromthe fee or charge
shal |l not exceed the funds required to provide the property-
rel ated service.

“(2) Revenues derived fromthe fee or charge
shal |l not be used for any purpose other than that for which the
fee or charge was i nposed.

“(3) The anpbunt of a fee or charge inposed upon
any parcel or person as an incident of property ownership shal
not exceed the proportional cost of the service attributable to
t he parcel

“(4) No fee or charge may be inposed for a
service unless that service is actually used by, or imediately
avail able to, the owner of the property in question. Fees or
charges based on potential or future use of a service are not
permtted.

“(5) No fee or charge may be i nposed for general
governnental services including, but not limted to, police,
fire, anmbulance or library services, where the service is
available to the public at large in substantially the sanme
manner as it is to property owners. Reliance by an agency on
any parcel map, including, but not limted to, an assessor’s
parcel map, may be considered a significant factor in

determ ning whether a fee or charge is inposed as an incident
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of property ownership for purposes of this article. In any
| egal action contesting the validity of a fee or charge, the
burden shall be on the agency to denonstrate conpliance with
this article.

“(c) Voter Approval for New or Increased Fees and
Charges. Except for fees or charges for sewer, water, and
refuse collection services, no property[-]related fee or charge
shal | be inposed or increased unless and until that fee or
charge is submtted and approved by a majority vote of the
property owners of the property subject to the fee or charge or,
at the option of the agency, by a two-thirds vote of the
el ectorate residing in the affected area. The election shall be
conducted not |ess than 45 days after the public hearing.

“(d) Beginning July 1, 1997, all fees or charges
shall conply wwth this section.” (ltalics added.)

The issue here is whether the in-lieu fee for Roseville's
wat er, sewer, and refuse collection services is within the
article XII'l D, section 2, definition of “fee” or “charge”--that
i's, “inmposed by an agency upon a parcel or upon a person as an
i nci dent of property ownership, including a user fee or charge
for a property[-]Jrelated service”; a “‘[p]roperty-rel ated
service' means a public service having a direct relationship to
property ownership.” W conclude the in-lieu fee is within this
definition.

We start with the definition's use of the term “agency.”

That termincludes a charter city and any other | ocal



governmental entity.® Roseville and its municipal utilities fal
within this definition.

That settled, the next inquiry is whether the in-lieu fee
for Roseville s water, sewer, and refuse collection services is
i nposed “upon a parcel or upon a person as an incident of
property ownership[.]” Roseville's Minicipal Code governs
wat er, sewer, and refuse charges. The relevant code provisions
are as follows.

For water:

“The owner of the real property served by the city shall be
charged with, and shall be personally responsible for, the water
bills incurred for water service to such property.”5

“The water division shall install service connections and
| ay service pipes up to the coterm nous of the public easenent
or interest in land and the property of the applicant . . . ."7

“There shall be due and payable the follow ng nonthly
charges, upon subm ssion of the bill by the Gty to the owner
of the property supplied with service, for all treated water

measured by neters for residential, comrercial, industrial

5 California Constitution, article XIlIl D, section 2(a);
article X'l C, section 1(b).

6  Roseville Minicipal Code (RVMC) section 14.08.010; see,
however, Public Utilities Code section 10009.6 and California
Apartment Assn. v. City of Stockton (2000) 80 Cal. App. 4th 699,
701 (a nmunicipal utility may be prohibited from nmaking a
residential property owner pay the overdue anounts for utility
services provided a prior tenant).

7 RMC section 14.08.020 A.



and manufacturing or other purposes: [f] . . . [Y] The tota
anount due and payabl e shall be the sumof the nonthly service
charge plus the quantity rate. The nonthly service charge is
due and payabl e regardl ess of whether water has been consuned.”8

“The follow ng service charges shall apply to flat rate
[residential] consunmers [based on property |lot size] that the
Environnental Utilities Director determ nes are not cost
effective to assign netered rates.”®

“All consuners, whether owners or not, shall maintain and
keep in good repair the water pipes on the interior and exterior
of the property served.”10

For sewer:

“I'f alot or other parcel of property has had an existing

connection to the public sewer system. . . , the connection
fees . . . shall not be required . . . .” “. . . The city shal
construct all laterals necessary to nake connections fromthe

main sewer to the line of the property of the adjoining
owner[.]"11

“Except as otherwi se provided in this chapter, a nonthly
unit sewer service charge [not dependent upon di scharge vol une]
shal |l be paid by each [property-based residential (i.e.,

dependi ng on dwelling type)] user connected to the G ty-owned

8  RMC section 14.08.090.
9  RMC section 14.08. 100.
10 RMC section 14.08. 150.
11 RMC sections 14.16.020 B, 14.16.030.
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public sewer. . . . [9Y] The nonthly sewer charge shall be
$15.50/ sewer unit.”12 (Comercial and industrial users are
property-based too, dependi ng upon business or activity; sonme of
these users are tied to discharge volune, and some are not.)13

And for refuse collection:

“Each and every househol der or tenant occupyi ng any
dwel I i ng, house, or residence, shall pay to the city . . . a
fixed mnimumcharge . . . as a refuse fee. Such fixed m ni mum
i s based upon service of one (1) call per week, irrespective of
whether there is any refuse to remove from any premn ses.”14

“Every proprietor of each and every store, shop, apartnent,
house, room nghouse, or factory shall pay to the city . . . a
fixed mninmumcharge . . . as a refuse fee. Such fixed m ni mum
i s based upon service of (1) call per week, irrespective of
whether there is any refuse to remove from any prenises.”15

These nuni ci pal code sections direct the provision of
wat er, sewer, and refuse services to (owned) property.

These services are first necessarily delivered to property,
and then, and only then, to those living or working on the
property. This recogni zed di chotony di scounts any argunent

that water, sewer, and refuse services delivered to a tenant

12 RMC section 14.16.200; see al so RMC sections 14. 16. 100,
14. 16. 210.

13 RMC sections 14.16.220, 14.16.230, 14.16. 240.
14 RMC section 9.12.100 A
15 RMC section 9.12.100 2A.
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are not property-related, that is, not directly tied to property
ownership. Furthernore, article XIll D, section 2(g), states
that “*[p]roperty ownership’ shall be deened to include
tenancies of real property where tenants are directly liable to
pay” the fee or charge. 1In |light of these observations, we
conclude that the in-lieu fee for Roseville's water, sewer, and
refuse services, a fee not dependent upon the quantity of

service used, is a fee inposed upon a parcel or upon a person as
an incident of property ownership for Proposition 218 purposes. 16

Qur specific conclusion is buttressed by general | anguage
inarticle XIIl Dand in the ballot materials for Proposition
218, and by a recent state Suprene Court decision m ndful of
t hat | anguage.

Under article Xill D, section 3(b), “fees for the provision
of electrical or gas service shall not be deened charges or fees
i nposed as an incident of property ownership.” More
inportantly, article XIIlI D, section 6(c), states that “[e]xcept
for fees or charges for sewer, water, and refuse collection
services, no property[-]related fee or charge shall be inposed
or increased’” unless submtted for voter approval. There would
be no point in specifically exenpting sewer, water and refuse
collection fees and charges fromthis one requirenent of

article XIIl D, and in characterizing these fees and charges

16  See 80 Ops.Cal . Atty. Gen. 183, 186 (1997) (“We believe that
each water fee or charge nust be exam ned individually in |ight
of the [Proposition 218] constitutional mandate.”)
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in this granmatical way, if they were not subject, at least in
sone respects, to article XIll D s other requirenents for
property-rel ated fees or charges.

In the ballot materials for Proposition 218, the
Legi sl ative Analyst’s analysis bears out this view That
anal ysi s observes: “Local governnents charge fees to pay for
many services to their residents. Sone of these fees pay for
services to property, such as garbage coll ection and sewer
service. . . . [T . . . [1M . . . Fees for water, sewer,
and refuse collection service probably neet the neasure’s
definition of a property-related fee. Gas and electric fees
and fees charged to | and devel opers are specifically exenpted.
(17 . . . [9] . . . The nost likely fees . . . affected by
t hese provisions would be those for: [anong others], water
servi ce. " 17

Qur state high court recently noted that this analysis from
the Legislative Anal yst “expl ained that Proposition 218 ‘would
constrain | ocal governnents’ ability to inpose fees,
assessnents, and taxes,’ neaning ‘property-related fees,
including fees for water, sewer and refuse collection, but

excluding gas and electricity charges [citation] and devel opnent

17 Ball ot Panphlet, General Election (Nov. 5, 1996), Proposition
218, analysis by the Legislative Anal yst, pages 73-74; see
Amador Valley Joint Union High Sch. Dist. v. State Bd. of
Equalization (1978) 22 Cal.3d 208, 245-246 (courts may use

bal | ot summary, argunents and analysis to construe voter-
approved enactnent).
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fees [citation]. [Ctation.] It did not refer to levies |inked
more indirectly to property ownership.”18

Roseville cites to Howard Jarvis Taxpayers Association V.
City of Los Angeles to claimthat the in-lieu fee is not subject
to Proposition 218.19 That case is distinguishable. There, the
appel l ate court faced the question whether certain municipal
wat er usage rates were inposed as an incident of property
ownership, and therefore, required voter approval. The court
noted that fees or charges for water services are specifically
exenpted fromthe voter approval requirenent by article X1l D
section 6(c). The court also noted that under the ordi nances
setting water rates, the supply and delivery of water did not
require that a person own or rent the property where the water
was delivered; and that the charges for water service were usage
rates--basically, compdity charges--based prinmarily on the
anount consuned. Therefore, the water usage rates were not
incident to or directly related to property ownership within the
meani ng of Proposition 218.20

By contrast, the ordi nances at issue here governing the
initial delivery of water, sewer, and refuse collection
services are necessarily tied to property ownership. And

the in-lieu fee is not a coomodity charge based primarily

18  Apartment Assn., supra, 24 Cal.4th at page 839.

19 Howard Jarvis Taxpayers Assn. v. City of Los Angeles (2000)
85 Cal . App.4th 79, 83 (Jarvis-L.A.).

20 Jarvis-L.A., supra, 85 Cal.App.4th at page 83.
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on the anmount consuned; rather, it conprises a flat 4 percent of
the yearly budgets of the water, sewer, and refuse utilities,
and is a bl ended conponent of the rates charged by those
utilities irrespective of the anpbunt consuned.

We concl ude that Proposition 218 applies to the in-lieu fee
for Roseville s water, sewer, and refuse collection services.

2. The In-Lieu Fee Violates Proposition 218

Plaintiffs contend the in-lieu fee violates Proposition
218, specifically some of the cost and usage requirenents set
forth in section 6(b) of article XIIl D (hereafter section 6(b),
or section 6(b) of Proposition 218). W agree.

Section 6(b)(1) states that “[r]evenues derived fromthe
fee or charge shall not exceed the funds required to provide the
property[-]related service.” Section 6(b)(2) conpatibly states
that “[r]evenues derived fromthe fee or charge shall not be
used for any purpose other than that for which the fee or charge
was i nposed.” And section 6(b)(5), in part, adds for enphasis,
“In]Jo fee or charge may be inposed for general governnental
services including, but not limted to, police, fire, anbul ance
or library services, where the service is available to the
public at large in substantially the same manner as it is to
property owners.”

The thenme of these sections is that fee or charge revenues
may not exceed what it costs to provide fee or charge services.
O course, what it costs to provide such services includes al
the required costs of providing service, short-termand | ong-

term including operation, maintenance, financial, and capital
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expenditures. The key is that the revenues derived fromthe fee
or charge are required to provide the service, and may be used
only for the service. 1In short, the section 6(b) fee or charge
nmust reasonably represent the cost of providing service.

In line with this theme, Roseville may charge its water
sewer, and refuse utilities for the street, alley and right-of-
way costs attributed to the utilities; and Roseville may
transfer these revenues to its general fund to pay for such
costs (the general fund supports or pays for Roseville’'s
streets, alleys, and rights-of-way). Here, however, there has
been no showing that the in-lieu fee reasonably represents these
costs.

Roseville sets the in-lieu fee at a flat 4 percent of each
of the three utilities’ annual budgets. On its face, this fee
does not represent costs. It is a flat fee. It is inposed on
the utilities budgets, presumably after their total costs have
been accounted for in the budget process. |If the budget of a
utility increases because of a cost increase unrelated to the
in-lieu fee, the in-lieu revenues, as a flat percentage of that
i ncreased budget, increase as well. The in-lieu fee is the sane
percent age applied to each budget, regardless of varying uses of
streets, alleys and rights-of-way by the individual utilities.

It cannot be said that this flat fee on budgets coincides with
t hese costs.

Rosevill e concedes that the in-lieu fee was set at

4 percent “of utility expenses by a process that considered

(1) what [Roseville] collects as franchise fees fromprivate
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enterprises, (2) what other communities collect as franchise
fees, and (3) what would be a reasonable rate of return for use
of [Roseville' s] rights[-]of[-]way.” As the plaintiffs point
out, however, not one of these factors aligns with an identified
cost of providing utility service, as required by Proposition
218; instead, they all ask, “‘What wll the market bear?'”

Wil e Roseville may be free to inpose franchise fees on private
utilities on the basis of contractual negotiation rather than
costs, it is not free, under section 6(b) of Proposition 218, to
i npose franchise-like fees on a non-cost basis regarding its
muni cipal utilities.?!

Rel ying on a valuation analysis it comm ssioned regarding
the in-lieu fee (the Sierra Wst Report), Roseville notes the
fee constitutes “[reasonabl e] conpensation or rent paid to the
Ceneral Fund by each of the nmunicipal utilities as an expense
for the costs of [Roseville s] streets, alleys, and rights-of-
way used by such utilities in providing each separate utility
service”; this report also characterizes the fee “as a
reasonabl e economc return to the General Fund on the investnent
made by CGeneral Fund support of and contributions to each
muni ci pal utility.” Wile the Sierra Wst Report may provide a
t heoretical foundation for inposing the in-lieu fee--at |east
Wi th respect to conpensation paid for the street, alley and

right-of-way costs attributed to the utilities--the report fails

21  See Santa Barbara Taxpayer Assn., supra, 209 Cal.App.3d at
page 949.
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to show those costs. Under section 6(b) of Proposition 218, the
fee or charge nust reasonably represent the cost of providing
servi ce.

Furthernore, the reliance by Roseville and by the Sierra
West Report on aspects of the state Suprenme Court’s 1986
deci sion in Hansen v. City of San Buenaventura i s probl ematic. 22
Hansen observed that a nmunicipal utility is entitled to a
reasonable rate of return and that utility rates need not be
based purely on costs.?3 To support these observations, Hansen
noted that nothing in the California Constitution forecloses a
| ocal governnental entity from*®“*using the net proceeds of
enterprises such as municipal utility systens for the benefit of
its own general fund.’”2* Hansen's observations, however, were
made 10 years before Proposition 218 added article XIII Dto the
state Constitution. Although the Jarvis-L.A. court relied on
Hansen for part of its analysis, the decision in Jarvis-L.A.
concl uded that Proposition 218 did not apply to the water usage
rates at issue there.?2%

We previously granted Roseville s request to take judicial

notice of two local ballot nmeasures that purported to anend

22 Hansen v. City of San Buenaventura (1986) 42 Cal.3d 1172
(Hansen) .

23 Hansen, supra, 42 Cal.3d at page 1182.

24 Hansen, supra, 42 Cal.3d at pages 1182-1183, quoting Golden
Gate Bridge etc. Dist. v. Luehring (1970) 4 Cal.App.3d 204, 215,
italics added in Hansen.

25 Jarvis-L.A., supra, 85 Cal.App.4th at pages 81-83.
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Roseville’s Charter. These neasures were approved by
Roseville’'s electorate at a general nunicipal election held on
Novenber 7, 2000, after the trial court proceedings in this
case. The two neasures are Measure K, which received a majority
vote; and Measure U, which received greater than a two-thirds
vot e.

Measure U anended the Charter to state that “Each city-
owned utility shall be financially self-sufficient, and shal
fully conpensate the city general fund for all goods, services,
real property and rights to use or operate on or in city-owned
real property.”

Measure K purportedly anmended the Charter to provide that
for purposes of accounting for the use of the public right-of-
way, Roseville s utilities may pay to Roseville' s general fund
an in-lieu franchise fee not to exceed 4 percent of total
utility operating and capital expenditures, which shall be
budget ed and appropriated solely for police, fire, parks and
recreation, or library services. The inpartial ballot analysis
for Measure K, witten by Roseville’'s City Attorney, stated that
t he neasure, “if enacted, would validate the in[-]lieu franchise
fee concept as representing an el enent of the actual cost of
providing utility services to the public.”

These neasures do not turn the tide for Roseville by
di splaying the costs the in-lieu fee covers. Measure U sinply
states that Roseville' s utilities will pay Roseville for what
the city provides the utilities, including real property and

rights to use or operate on or in city-owned real property.
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Proposition 218 has no quarrel with Measure U in theory, but
t he measure does nothing to show what the actual costs of that
real property, usage or operation are. And Measure K suffers
froma simlar deficiency. It states that the utilities may pay
an in-lieu fee “not to exceed four percent (4% of total
operating and capital expenditures”--again, this neasure does
nothing to show actual costs. The Gty Attorney’s analysis of
Measure K is couched simlarly in theoretical terns: the neasure
“woul d validate the in[-]lieu franchi se fee concept as
representing an el enment of the actual cost of providing
utility services . . . .” (italics added); noreover, the in-lieu
revenues under Measure K are to be spent solely on police,
fire, parks and recreation, or library services, rather than
on actual costs of providing utility service. Because it is
unnecessary to do so, we express no views regarding the
validity of Measure K

Last, but not least, the in-lieu fee violates section 6(b)
of Proposition 218 in a nore direct way. Roseville concedes
that “[r]evenue fromthe in[-]lieu franchise fee is ‘placed in
[ Rosevill e’ s] general fund to pay for general governnenta
services. It has not been pledged, formally or informally[,]
for any specific purpose.” This concession runs afoul of
section 6(b)(2) that “[r]evenues derived fromthe fee or charge
shal |l not be used for any purpose other than that for which the
fee or charge was inposed.” It also contravenes section 6(b)(5)
that “[n]Jo fee or charge may be inposed for general governnental

services . . . .” As noted, Roseville may place in its genera
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fund the revenues derived froma cost-based in-lieu franchise
fee to pay for the street, alley and right-of-way costs
attributed to the water, sewer and refuse utilities.
We conclude the in-lieu fee violates section 6(b) of
Proposition 218.
DISPOSITION

The judgnent is affirnmed. (CERTIFIED FOR PUBLICATION.)

DAVI S N

W concur:

SCOTLAND , P.J.

CALLAHAN , J.
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